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| Introduction: Problems with rights and utility

The notion of an absolute right to salf-defense runsinto some serious problems with the logica structure of
absolute rights. For amost any right, one is usudly able to congtruct a sequence of cases such thet thereis
no ethically significant difference between successve dements of the sequence, but the first dement is
clearly a case where the right exists and the last case is one where ascription of theright is absurd.1 Since
it seemsto be part of the concept of rights that two ethicaly indistinguishable cases must be treated dike,
such results are paradoxical.

This paper proposes another way to think about rights and gppliesit to the arguments for aright to salf-
defense with deadly force. In particular, it will show that a popular sorites argument againgt such rightsis
unsound.

The paper argues that there are some clear cases where a person has aright to use deadly force in sdlf-
defense. Such cases are independent of the guilt or innocence of the assailant, are not punishment, and
edtablish aprimafacie liberty to prepare onesdlf for such exigencies. The existence of this right, however,
depends on its not being over-ridden by conflicting rights. Whether such over-riding takes place is amatter
of particular factors in the Stuation, not amatter of principlesin hierarchy.

Given that such rights only exist when they do not conflict with countervailing rights, however, the sorites
arguments which lead to the aleged right to own bazookas, 20mm cannons, and heat- seeking missles do
not succeed, given current circumstances.

Il Rights and Utilities

Let me begin by examining some wdl-known festures of rights which seem to digtinguish rights from other
kinds of consderations which we use in determining what we ought to do:

Rights can be over-ridden by considerations of utility, in the sense that there are Stuations where one ought
to take actions which violate rights. But rights persavere when over-ridden by utility. The over-riding by
utility leaves a Situation where aright has been violated and compensation is owed.

Congder the following modification of an example made famous by Posner:2 |, arare-book deder, find
myself stranded in a snow-storm on a tree-less pass. There is a concrete block cabin right by the road,
with the door gar. Indde isastove and a pile of wood, with asign "Property of Fred. Do not use." In my
car are $450,000 worth of books from the late 1400's, many of them with genuine wood boards, and dl
of them folio-sized thick tomes. None of them are redlly rare, exigting in many other copies around the
world. Asthe temperature drops to twenty and then thirty below, | have adecision to make: Do | violate
Fred's property rights by using hiswood to survive, or do | observe his property rights and suffer a
subgtantid loss by burning some or dl of my books? (Rescue is assured within a day, and either my books



or the wood will suffice to save me)) In this Stuation, thereis no conflict of rights, but clearly only a conflict
of utility and rights. Equally dearly, it ssemsto me, thisis a Situation where one ought to violate Fred's
property rights, stedl his wood, and take the consequences. Depending on Fred's character, those
conseguences could range from compensation to a short jail term.

A very different Situation arises when rights encounter over-riding rights. Fred's property rights perdst even
when we ought to violate them, asisindicated by the fact that we owe him compensation no matter how
reasonable our violation of hisrights was. On the other hand, consder the following common Situation: As
alicensed driver, | have aright to drive down North Eagleville Road at the speed limit, namely 30 mph.
However, Jones, a pedestrian, has aright of way in the crosswak. In this case, when Jonesisin the cross-
walk, hisright to be there erases my right to drive down the road at 30 mph. | have to dow down or stop.
Furthermore, Jones does not owe me compensation.

Property-rights are erased by other rights when my use of property imposes risks on others. | cannot, for
instance, burn my wood lot if that imposes risks on others. | cannot operate a nuclear reactor on my
property if the existence of that poses enough of athreat to my neighbors. In such cases, | don't have a
right which persgtsin the face of the countervailing right.

My generd hypothesis about rights is that rights are only erased by conflicting rights. This meansthet, for
any kind of right where there can be conflicting rights, rights are hypothetical on there being no over-riding
conflicting counter-rights. Whether the right survives the countervailing right depends on the relative
drength of therights.

In the specid cases | want to examine, the rights are rights not to be harmed by another's actions. The
relative strength of rights in such cases amounts to aweighing of the risks imposed by the respective rights.
Such risks are amultiplicative function of the degree of harm threatened and the objective likelihood of the
harm.

I11 Possible rights to self-defense by deadly force

| first argue that there are some clear cases where a person has aright to use deadly force to thwart an
assault. | describe such aclear cut case, then make severd points about this case:

The caseis an actud occurrence, one of innumerable parking-garage abductions which have the following
pattern: A woman is gpproaching her car in a deserted parking garage when she is approached and over-
powered by alarger and stronger male assailant. The assailant takes the car keys, locks the woman in the
trunk of the car, turnsthe radio up full-blast, exits the garage, drives to a deserted spot, and, more often
than not, diminates the only witness to a rape by murdering the woman. In the case a hand, however, the
woman happened to be carrying asmall .38 handgun, and when the abductor opened the trunk, he took
four dugsin the torso.

It isdifficult not to fed that thisis an outcome preferable to likely aternatives. If the reeder is not quite
persuaded, perhaps we can distinguish the actud case, where the woman was prepared for such
eventudities, from the possible case where she discovered aloaded gun in the trunk. Surely in that case,
the woman has the right to shoot. | discuss possible objection to her right in these circumstances below.



There are severd pointswhich | need to review about this scenario:

1) The primary effect of the handgun is to render inggnificant differencesin physica ability, srength, and
agility. In aworld where men are on the average sgnificantly larger and more powerful than women, a
woman with agun is amos as dangerous as a man with agun. If there is any conditiond right to sdf-
defense, there is equally a conditiona right to use appropriate technology.3

2) Shooting someone in saf-defense is not punishment, as Locke points out.4 The woman is not legidating
that attempted rape and murder is a capita crime. Sdlf-defense prevents an unjust deadly harm. If thereis,
by chance, a police officer in the trunk of the womans car who arrests the potentia abductor, the potential
victim does not then have the right to shoot. Thet it is not punishment, and therefore not aviolation of any
socid contract, can be seen by reflecting on the following scenarios.

It could turn out that the abductor was having a psychotic reaction to Prozac, and would normaly have
never done any such act. Such an assailant i, to my mind, innocent. But the right to sdf-defense, sinceit is
not punishment, perdsts even in Stuations where the assallant isin fact innocent.

It isimportant that, given even the minima concesson that the womean has aright to defend hersdlf with a
found hand-gun, there can be no "socid contract” to leave defense to the commonwedth. That is, unless
oneiswilling to say that it is the woman's duty to hope that the police will show up &t the deserted spot in a
timely manner, one hasto limit the socid contract to a surrender of rights to determine whet the law isand
administer justice. So, the woman's action cannot sensibly be described as "taking the law into her own
hands." Sdf-defenseis not in generd a case of enforcement of laws againgt rape and murder. The woman
may in fact be againgt capitd punishment for such crimes as are about to be committed upon her and ill

be resolved to shoot to kill.5

3) Sdf-defenseis aright even when there is amore optima solution available. Let me discuss two rather
different cases.

a) In another innocent-assailant situation, the woman's evil staker hasin fact hypnotized the assailant. The
code-word for bresking the hypnotic trance is "hocus pocus." So, there was a much more optimal solution
to the woman's difficulty, namely saying "hocus pocus’ when the trunk was raised in the deserted spot.

In fact, during the ride, the woman might speculate that there is some possible world in which precisdy that
scenario has occurred. If thisis that possible world, she reasons, then she does not have to take the
chance of killing this man. Now, thiswould strike most of us as avery risky strategy, athough not one with
a zero chance of success.

What action ought to be taken in a Stuation is generdly epistemologicd, not ontologicd. The fact thet there
is a better action available and within her power does not make that action either reasonable or obligatory.

b) Less remote chances, athough just barely so, would be the possibility of gppeding to the person's
better nature, or shooting to hit the knees. If we demand such actions, we impose risks on the woman. In



my opinion al of these risks are super-erogatory. Perhaps a saint would take them, but they are not
actions we can reasonably compdl.

It is debatable whether we have aright even to impose smdler risks, for instance by requiring thet civilian
women in such stuations warn their assallant that they are armed and demand their surrender. The very
red possbility that the young sory man would just dam the trunk lid back down, or that he hasagun of his
own, make even such actions far beyond the call of duty.

4) Sdf-defense need not weigh utilitiesin seeking its judtification. If there are three assallants, and sheis
lucky and skillful, the woman can legitimately shoot them dl. Since there is a substantia chance that three
lives are logt for the sake of one, if we think that it is permissble for her to shoot dl three, then we cannot
think that self-defense restsjust on utilities. The ideathat there is an obligation to submit to superior
numbers rather than destroy more lives than would be saved by submission seems bizarre. To my
intuitions, even the possibility that she has been abducted by a gang of a hundred does not diminish her
right to shoot her way out of the Stuation if she can.

IV Isthere aRight to be prepared?

In the actud case, the woman was prepared for the eventudity of being assaulted. Being prepared for such
attacks imposed risks on others. What are the risks that this preparedness imposes, and thus rights that this
preparedness infringes? There are severd sources for such counter-vailing rights.

1) First, every handgun can be used for offense aswell as defense. Everyone elseisthreatened to the
degree to which the woman hersdf might decide to assault someone for her own entertainment. More
probably, there is some chance that an armed woman will shoot non-assailants who happen to be lurking
for entirely other reasons, or who are taking actions which could be interpreted as the preliminariesto an
assault, such as running towards her.

The empiricd data suggest that in such cases, the mere digplay of agun, rather than firing agun, will darify
the Stuation. Certainly accidents will happen if a substantia portion of women are carrying guns. One
would expect, however, that the knowledge that women tend to be armed would reduce behavior which
could be interpreted as part of an assault.6 It will become more dangerous to pretend to stalk, or to amuse
onedf by frightening women.

2) The exigtence of more handguns among the generd outdoor population imposes some risks on the
whole population. If someone gets very angry a me, the chancesthat | will be injured increase dramaticaly
if the person has a gun. Do such risks outweigh the risks imposed on the woman by preventing her from
protecting hersdf effectively?

Much depends on details. Consider automobile operation, and in particular auto operation by unlicensed
drivers who have only seen driving on televison. If many people on the road were driving for the first time,
with no training whatsoever, the roads would be a dangerous place indeed. In many of the unfortunate
accidents with guns, the person isfiring agun for the first time. Furthermore, the e ementary precautions



one learnsto take in apigtal class, such as not having around in the chamber under the firing pin, which
prevents accidental discharge, are not taken. It is certainly unwarranted speculation to predict that
accidents and ill-judged uses of firearms would increase because of an increase in properly-licensed
conceded handgun-carrying.

We can only conjecture what the effect of treeting gun-licenang the way we treat automobile-licenang
would be: That is, what would happen if a person had to take a course to get apistol permit, but the
issuance of such apermit was a primafacie entitlement, so that the government would have to have a
gpecid reason not to issue a permit rather than the citizen being required to have a specid reason to have a
permit.7

One counter-vailing benefit often overlooked is the wider effect on unarmed women. If athird of women
are packing concealed S&W .38 Specids, those who choose not to arm themsalves are beneficiaries, as
long as the wegpons are small enough to be concealed. Many of them are. Concedled weapons, far from
being especidly dangerous, have postive free-rider effects.8

Thereis of course the position that the best solution is to have no citizens with guns whatsoever; thereby
imposing, admittedly specid risks on the usudly wesker and smaler.9 Such prohibition might be judtified,
however, by the lighter risks the mgority would be under. So suppose we decide that the risks in having
armed non-criminas outweigh the risks a prohibition would impaose on women, the smdll, and the elderly.
Then we have to consder the effects of prohibition:

Given theredlities of the population of handguns dready in existence, it is reasonable to conjecture that the
mogt likely effect of prohibition of handgunsis at best the same as the effect of prohibiting recreetiona
drugs. Those who use recreationa drugs are those who have rdatively little to lose by the penalties. A
$100,000 fineisagreat punishment for me, but atrivial and amusing punishment for a street person.
Likewise, ayear jal term loses me atenured full-Professorship; while the typicd drug-user suffers no such
loss.10

Anything less than a serious diminution of civil liberties, involving laws which dlow house to house-
searches without warrants and stop-and-frisk operations without reasonable cause, would lead to a
Stuation where only criminas and those with little to lose by vidlating laws would be armed. It isworth
noting that a necessary condition for famous twentieth century genocides has been the disarming of the
targeted population. The very stringent gun laws of Stain and Hitler clearly prevented the sort of resistance
that would have made the destruction of so many citizens expengve. The house-to-house search, asaway
of making sure that gun-laws were obeyed, was atactic common to Hitler and Pol Pot.11

The mechanics of guns and drugs are dso very different. A single gun and abox of shdlswill last an armed
robber an entire career. An armed robber very seldom has to shoot, since the threat of a gun, especidly
againg known-to-be-unarmed victims, is so clear.12 Shells last indefinitely, as do guns. Drugs, on the
other hand, are consumed, and need to be replaced dmost every day. In brief, if there were aWar of
Guns of an expense and intengity equd to the War on Drugs, we can expect even less good results: The



criminadswill have guns and the law abiding will have risks imposed on them or else have their freedom of
movement restricted.

Now, the debate on what a society would be like in which a substantia portion of the population carried
concealed firearms could go on for awhile and has. People have opinions about the mord effects, the
unreliability of the bourgeoisie, the genera digpostion to poorly-thought-out action of those who haven't
received doctorates, and so forth. The empirica research, in fact, is a best divided; 13 and to those who
had hoped to find reasons to ban guns, disappointing.14

Let me make afew more generd remarks before proceeding to consider a sorites argument againgt the
right of ordinary citizensto arms themsalves with S&W .38 Specids and tharr ilk:

Firg, it is by no means clear that the risks imposed on the generd population by licensed concealed
handgun carrying citizens outwel ghs the risks (not to mention costs) imposed by forcing people to be
effectively defensdless againgt kinds of assaults that are not uncommon. The weighing of theserisksis aso
very tricky. How do we compare the harm in being locked in the trunk of one's car, raped, and then killed
to the risks of being shot in a misunderstanding, for instance?

Second, the important point about this section is that the aleged right to be prepared againgt certain kinds
of assaultsis amatter of objective risks of prohibition to the salf-defender compared to the objective risks
imposed on the rest of the society by having armed citizens. The calculation will depend on the actud
likelihood of such assaults, how bad they are, the likdly risks to unarmed citizens, and a conception of what
kinds of skills those with licensesto carry conceaed weapons would have.

Third, Snce we are taking about rights, it is not a matter of how we fed about living in asociety which has
armed citizens, unless the strong and nimble are willing to compensate the wesk and frail for therisks
imposed on them. | regard my colleagues dismay that one of them is so uncivilized asto own actud
handguns as inadequate gppreciation of the value of diversity, something akin to a distaste for having
homosexuds in the departmen.

V The Sorites:

A typicd argument againg the private ownership and use of handgunsisthat, if it were legitimate to own
handguns, it would be legitimate to own repesating sawed- off shotguns, howitzers, ground-to-ar missiles,
and eventudly, tactical nuclear warheads. There are severa things to say about this argument:

1) Firdt, there are indeed Stuations in which private ownership of weapons of far greater power than S&W
.38 Specias would be appropriate. Let us consider two such weapons, a semi-autométic 12-gauge
shotgun with aclip holding 50 rounds, and the 20mm cannon, a military weapon shooting exploding shdls.

There are some kinds of reasonable expected assaults where a high magazine capacity semi-autometic
shotgun would be appropriate. If | am aRussan Jew in the 18th century, | can expect that, severd times
during my lifetime, 1 and my family will be attacked by angry mobs, with the tecit goprova of the



authorities. If | can reasonably expect to face pogroms, a high-volume shotgun might be an ertirdy
appropriate salf- defense weapon.

There are kinds of expected assault in some Stuations where an automatic 20mm cannon would be an
appropriate salf-defense wegpon. One of the reasons the Dark Ages stayed so dark for so long was
Scandinavian raiding, which destroyed population and agriculture through much of Europe. If | am a
French farmer on the banks of the Seine, subject to recurrent attacks by Viking longboats, a 20mm
cannon would be very appropriate for dealing with such assaulits.

I'm not claiming that people in such stuations clearly have rights to private ownership of such weapons. It
could well happen that the possession of a 20mm cannon would turn a peaceful French peasant into an
aggressor who dominated his neighbors. Likewise, Russian Jews armed with semi-auto shotguns might turn
into an oppressive minority.

2) The second point to make about the sorites argumentsiis that the Stuations where assaults for which
very powerful wegpons are gppropriate are not reasonably to be expected in contemporary America.
While there is some non-zero probability that | will be assaulted by aforce againgt which automatic 20mm
cannon would be an optima defense, that probaility is very smal. Smilarly, my chance of needing
ground-to-air misslesto protect againgt a helicopter assault is miniscule.

In any given culturd-socia Stuation, there are some kinds of assaults that it is reasonable to preparefor. In
those cases, forbidding a person from adequately preparing for such risks would be imposing a serious
objective risk. It might turn out that those risks are counter-weighed by the risks being prepared imposes
on others, but thereis a primafacie right to acquire such resources. However, other kinds of assaults have
avery low likelihood, and if being prepared for such assaultsimposes any substantid risks, any primafacie
right to be prepared for such assaults is outweighed by the rights of others not to be exposed to the risks
your preparedness entails.

In our current Situation, there are negligible chances of assaults where such wegpons as a 20mm cannon or
high magazine- capacity 12-gauge shotguns are appropriate. Thus, imposing vulnerability to such atackson
aperson is objectively asmdl impogtion, even though the harms from attacks by, for ingance, large
groups of men arriving a one'sfarm in vans are very severe. Furthermore, given the very high risk imposed
on others by such wegpons, both on occasions of use (i.e. from wild shots landing on one's neighbor's
house), and as potential offensive wegpons, there are very high risks imposed on everyone else. Analogous
remarks apply to large- magazine semi-automeatic 12-gauge shotguns.

Thus the sorites argument collgpses dmost immediately. If every right to prepare for risks must be
evauated by the severity of the feared assault and its likelihood, weighed againgt the risksimposed on
others by such preparation, then rights to exotic armaments do not exist in contemporary Stuations.

Of course, we can imagine changes in our socid sructure which would make private ownership of such
weapons reasonable. If government effectiveness collapses, and roving gangs of predators become the
rule, the different risks generated by that Stuation might well yield aright to own more dangerous wegpons.



Another possible scenario, not unprecedented in our century, is agovernment which unjustly attacks its
citizens. The kind of politica discusson which would examine the possibility of laws, traditions and
ingtitutions which make it possible for citizens to overthrow an oppressive government is beyond the scope
of this paper.15

3) How do we draw the line between assaullts it is reasonable to prepare oneself for, even at the cost of
imposing some risks on others, and ones which it is not reasonable to prepare for? The smple answer
gpped s to the complex but not-finaly anayzable notion of the reasonable person. Much of ethicd
decison-making, and therefore socid policy setting, depends on non-agorithmatizable judgment about
what isor is not reasonable.

Such judgments are of course subject to political discussion and therefore change. Consider the changes
that the concept of liability has gone through in the past fifty years. It is just mistaken to suppose that there
was a complete concept of liability in use in 1948 which successive court cases have managed to unpack
into the current set of precedents. Rather, things could have gone otherwise. The concept of liability, and
therefore the extenson of what oneis actudly liable for (and negligent about, and so on) is subject to socia
and politica evolution.

That is, we could have treated what we now regard as a spectacular out, where afielder legps above the
leve of the fence and prevents a homer, the way we treat goa-tending in basketbal. In the same way, we
could have decided that a power-mover operator who uses his hands to clear clogged grass while the
mower isrunning, in spite of clear ingructions on the machine advising againg this, has only hisown
foolishness to blame for his missing digits. The manufacturer is not ligble for falling to makeit practicaly
impossible to keep the mower running while reaching under it. Such decisons are arbitrary, not in the
sense of being random but in the sense of having been arbitrated, resolved by discussons whose outcomes
depend on logic and power relations.16

Note findly that non-risk- producing preparations for unlikely assaults are, while perhapsirrationa, not
subject to interventions by others, at least for the kinds of congderations which would limit the right to beer
ams. If | decide to equip my house with a sdf-contained air- purifying and regeneration system and make
my dwdling artight, which steps will keep me safe from nerve-gas attacks, there is no reason for
prohibition or intervention by others. I'm nuts, but its my money.

V1 Did this Woman have the right to carry a conceded firearm?

The answer depends, as | have argued, on the details. If we imagine a Stuation such as Florida, where
anyone with the proper training and a clean record can get a permit to carry a conceded firearm, we get
onekind of answer. Based on Floridas experience, the answer seemsto be"Yes." If weimagine a
Situation where, because conceded carry-permits are nearly unobtainable, most of those otherwise law-
abiding citizens are carrying guns they do not know how and when to use, the answer might be "No,” since
such gun-carriers are dangerous to themsalves and others. But amore plausible answer is that the laws
imposing risks or movement restrictions on people by restricting their right to prepare for assaults are



unjust. The high risks and accident-rates that unlicensed concealed carriers expose us to are the result of
bad laws, not a naturd incapacity of law-abiding normd citizens to handle firearms responsibly.
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